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LGear Mayar Eilarr,

[nternational trade agreements may have imporant, pechaps damaging, consequences for peopke i Johnson County
wha expect their city and county govermnmenls o protect and promote their health and well-being. Fxperts report
that such agroememts ¢as hmir lecal authority on such matters as

zoning laws and land use regulaton

mceatives offered o local businesses; economic develaprzent

ciry Livensing of restaurants and other places of business

environmental protechion measures

" &+ » =

Nanonal organizations of local and siate officials bave recoznized the problem, and have wrged the federal

Hovemnmen? 1o profect and mautam their suthonity. The arganizanons listed kere have taken sach actions:
¢ Nauonal League of Cinies

Nanonzl Association of Towns and Townships

National Associatien of Uoynties

Unired States Conference of Mayors

Nanonal Conference of Stare Legislatunes

Antorneys General from 33 states

Scholars have made analyses of the itkely impacts of vanous wads agreements. Ome of those, created by the
Harnson Institute for Public Law, Georgerown University Law Cemer, 15 included.

Despite the concerns and the requesis for change in policies, the negotiation of new agrezments and the expansion
of existing agreements conlinuc.

Sharnng the concern for democratic governance aud our federal system, which is eflected 1 the stafemems of those
orgamzations Listed above, the League of Women Yorers of Johnson Counry estabiished a committee ta study the
rapuct which tnernational frade agreemenis may have on our community  The League commitiee concluded that
The 1mpac(s can be quae significant, and authonzed s members to provide information 1o Jocal Zovernment
officials. A copy of the Leasue’s posinan is enclosed

We will be pleased to provide addmonal informanon abeur the effects of the agreements. and of actians which local
and siate governments aave taken in respones

incerely, v o~ |
S _ﬁgl?;“_l _ “zﬁ{%ﬁm } /lpr—

Frank Neff, Cominee Chair Flaine Mann, President

F.0. Box 13491 Shawnee Mission, KS 66282
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CONSENSUS STATEMENT:
RMPACT OF INTERNATIONAL TRADE ACREEMENTS
ON THE LOCAL COMMUNITY

The LWVIC belicves that local govemment officials should inform themselves and their constituency of
the impact of international trade agreements on Johnsan County and its cities A defined mechenism
should be esteblished whereby local government interests are represented in the development of these
agreements,

In general, trade agresments musr nat weaken local lews in the areas of environmens, health, safery and
employment. However, there may be instances where, for reasons of strengthening, 1ocal laws may nesd
10 be changed to meer higher international standards.

Although privatization and/or foreign ownership may not be appropriate for every service Thet local gov-
ernments provide, in cases where either cccurs, there rust be siriet community regulation and oversight
regardless of the national affiliation of the service provider. All private corporaiions musi meet the same
stardards, rules, and cuality expectations of our local laws and regulations, and be subject 10 the .5, lepal
Sy Stem.

LWVIC can help educate and inform cirizeas, who in tum should inform and maonitor lacal government
officizls 1o ensure thar they are aware and responsive 1o the potential impact of international wade agree-
ments on Johnsor County and its cifies.

{The staicment above was appraved in the spring of 2002}
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Flazmsony INSTTUrE 2or Pualc Law
GEORGETOWN LINMIVERSTY Law CENTER

TRAPE AGREEMENTS AFFECT STATE & Laocar. PoOwER
Clrizens Tradz Campaign
March 2, 2082

Presenration by Willlam Waren' and Bethany Bonser®

Lhverview
1. Why are globaj agreements a concern for state and lncal officials?
* Manry staze laws potentially confliet with global agresments.
. Global agreemenrs can be effectively enforced with punitive sariffs or awards of money demages.
. [neernartonal tribunals may not understand or care shean 17§ federalism.
L How do rrade and investment rules shifc power away from stares and loealities?
- 3ix glohat agrecments rench on state and lacal powsr.
v WO gade rules place governmen: under more restraine than the U.S. constiregon.
. NAFTA's mvestment chaprer provides sweeping proteerions of property rights that far exceed
U8, “rakings™ jurisprudencea.
3 Are there examples of glokal-local conflicts that kave bern litigated?
- Crosby Mass. Burma law preempred.
. Methaner: $970 miflion claim.
. Loewen: $723 millian claim.
- Meralclad: F6 million awerd.
3 What roles can staves and locals play?
. Uversighr — Manuor giobal agreemems and assess their impact on st and iocal authority,
. Lawmaking — Adapt sate anc local lawmaking 1o the global economy.
r Advice = Advise the federz] government on myemarional rade and inpvestment palicy tha: affecs
. stzie 2nd jocal autharity.
5. Why is it importane far states and loculs to participate in the rade palicy dubare?
. Fublic faterest: Polls show that Americans want 3 more balanced Tade palicy.
. Federglsm:  Preserve the balance of power for state and local governments.

1 Bill Waren is 3 Feltow af the Harrzon [nznmuie far Publiz Law, Geonrgesaen Bnrversimy Law Center, 111 F Seeaer
W, Suae 102, Waskineron AT, 2000 [=20535, refephone (2021662-9808, rvimde (203 0662-9613, s
<l 2iblaw gaorzeidwn.cou

, .

" Bethany Borner is 3 policy analyst 20 the Hamsan ashiue and a scoorc Toar [aw Shedent af 1he Crargerown
Universpy Law Cemper.
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HapRISCY [NSTITUTE #0R PUBLC Law
GECRGETOWN UNIVERSTTY Law TSuTER

Trade Agreements Affect State & Local Power
Fresentation By

Witliam Waren & Bethany Booner
Horrson insiiuie of Public Law,
Cear gerawr: Universigy Law Cencer
B2
The Cuzens Trade Cameaige
Fasirgron, D.C.

March 2, 2002

1. Why are gloabal agreemensis a concern for stare and local officials?

A paramouny virme of federalism s thar states and
localities serve as the “laborararies of democracy.” )
Thar madition of experimentarion. progressive chanpe  We are writing the constitution of a singie
and diversity creates the potential for conflict with global economy. '

internatianal agreements that promate uniformity in

trade and Investoment rules on a global scale. Renare Rugglere,

past WIO Direcior-Genergl

The challenge for state and local legislamres will be

10 develop their capacity 1o respond 10 the Threats and o ——
opportunities thar come from lsyering global rules

thar regulate governments on 1op of our federal system. The result is nor that rade rules

amcmerically invalidate state and [ocal law, as many people belisve. NAFTA and the WTO

agreements imit state sovereignty, hur with subtle and sophisticated dynamics that shift

seunemic and political power away from local venues.

3. Many state laws potentially conflict with gfobal agreements. The Harrison Instimuie
has identified 11 caregories of srare law thar potentially conflicr with wade or investment
rudes under NAFTA or the WTC agreements, based or 3 review of California [aw. There
ara nver R0 examples of potentizl conflicts wathin these caregories in California. By
“porential conflicr,” we mean thar a state law appears not 1o comply with the
irternational wade or invesmment rules.
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Potential for Local-Global Conflict:
Preliminary Survey of California Law

Categories of State b aw
Economic deveiopment
Environmental heaith
Environmental resourcas
Agriculiure & food safaty
Lantd usc cantrol
Business licenses

Lahor & human rights
Access to courts

Fair compatition
Gansumer protection
Taxation of multinationais

Examples of Potentisl Conflict

|

A Closer Look: Potential for Lacal-Global Conflict

Economic developmenr

- Agriculiural developmeny

-  Business development

- Dhstressed area reviralization

- Domestic procurement preferences

-  Fxpor promoerion

-~ Small and minority business development
- Technology research and develapment
Environmenial health

- Environmental services

- Groundwaier protection

- Pollution abatement

- Toxic materials contral
Enviranmental resource conservation

- Energy conservarion

- Envireamenral procoresent

- Fish conservaticn

- Recycled coatent markers

- Waste reduetion

- Wildlife protection

Agricaliure and faod safety

- Commercial quality

- Food safery

Land use conrol

- Developmen: limits

- Reclamation requirements
Aceess io conrrs

- Soversign immuniiy

- Bond requirement for appeal
Business licenses

- Liquor license requirements
Fair comperition

- Antust enforcoment

- Rent conrral

Consumer pratection

- Troe weight labeling

- Eavironmental representarions
Tuxaiion

= Corporate 1ax basis

Luber gud hurman rights ,

= Goods made with forced lobor

=-046
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Global Agreements can be effectively enforced. Global agreements have no direct legal
effect unless a domestic governmens decides to enforce the agreements, but the agreements do
provide for economic sanctions for noncompliance.

= Trade agresinents empower nation stazes 10 invoke punitive 1ariils.
*  Investmen; agreements empower private corporations to sue nation-states for economic
COMpEnsartion.

International tribunals may be unsympathetic 1o or uncomprehending of U.S, federalism,
Trade and mvesunent cases are decided by Wbunals of 1rade experts. Most are experjenced in
commercial arhitration, not constiutional law or public policy, Few of them are Americans,
and few come from countries with a federal system of government comparable to that of the
United States, Canada, or Auswalia. Lo most couniries subnationzl units of govermment are
mere adminisirative subdivisions of a cenmalized and unitary state.

The unitary-state model of governance is reflected in inernarional yrade law, which provides
thet subnational units inciuding American siares are bound by giobal agreements, 10 which

they have pop consenwd, even i vhe global agreemant regulares core areas of stae {subnaticnal}
savereignty that could nor otherwise be regulated by national governments.

NAFTA and WTO mibunals make decisions besed on the vagaries of international law and the
often equally circuitous and open-ended texy of the agreements. Mareover, the agreemems
rhemseives are largely limited to commercial issues: isswes relared to fair play a the
imernational comperition for economic advantage. Untike U.S. courts, WTO and NAFTA
tribunals are not asked to weigh and balance commereial vzlues with other competing values
like tha of local seif-government in a federzl system. The mibunals may not take U.S. faw into
considerarion, unfess of codrse it reflecrs an established principle of intemariona! law.

—

—

1. How do trade and investment rules shift power away from stares and localities?

a. S3ix global agreements trench an stase pewer. Six made or investmmens agreements, listed

betow, have the most direct impact on stare and local government.

*  NAFTA Chapier 11— Ipvesimenr. Chapeer 11 covers any government measure thas affects
an enterprise, properey, or other asser in the United States that is awned by a Canadian or
Mexican investor.

v WTO Agreement on Technical Barriers 1o Trade (TBI). The TBT covers any goverament
regoiation of trade in products as well 2s zovernment or non-governmens standards far
voluntary labeling or cermification of products.

*  WIO Agreement on Sanitary & Phytosanitary Measwres (SPSj. The SPS covers any
government measure thal protects human or animal health from risks arising from disease-
carrying organisms or U voments of fuod, beverages or animal feedsmuffs.
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WTO General Agreement on Trode in Sevvices fG4TS). The GATS eovers any
government measure that affects servicas nniess a service is provided exclusively by the
government, with no aliernative in the private sector. Soms GATS rules affect all servicas
{“horjzomial” commiimenrs), and some GATS rules affect only specific “secror”
commitmeants thar are unique w each nation.

WIO Agreement on Subsidies & Caountervailing Measures (SCAS, The SCM covers any
fnancial contribuiion { mn:]udmg a direct manerary contribution, & vax benefit, 2
contribution of goods or services and a price support) that confiers 2 bencfit 1o a specific

enterprise or industry.

I Agreement on Crovernment Frocurement (GP4). The GPA covers procuremens
above 2 minzmum threshoid (approximately 3507,000 for goods and $7.] million for
construction) for the government agencies listad hy 37 stares.

b.  WTO trade rules place government under mare restraint than the U.S, constitution.
Enfarced by tade sancriony, some made rules are analogeus 1o U.5. constitetional limirs on the

law-making power of siate and local govemment, However, the rade rules arguabiy g0
significantly further 1o limit governing power.

For example:

“No discriminatory éffe:t'; rules (national mreatment and MFN) are analogous 1o the
commerce clanse i the U5 constitution, but sweep much more bropadly.

“Least-trade restrictive™ rules may be anzlogous e now discredited theories of substantive
due pracess used by the U.S. Supreme Courr in the early 1908s 15 invalidate stare
economic and sacjal jegislarion.

Performance-bascd purchasing iules lizve no constimurional precedent in domestc law.
They require govemments to exclude critzria other than price and quality( such as those
criteria that were used in the successful state South African sapetions campaign).

WTO Trade Rujes
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b NAFTA’s imvestment chapter provides sweeping protections of property rights that far
exceed US. “takings” jurisprudence. Unique among mulritateral economic agresments 10
which the United Stares is a party, NAFTA’s investment chapter provides for invesior-yo-stae
dispute resolurion. This allows companies 1o sue the Unimed Sraws directly, rather than rely on
their copntry™s wade minisiry to bringa camplaint {as is the case under trage agreements). Also
in contrast to WTO proceedings that rely on made sanctions 10 enforce the decisions of
iribunals, NAFTA tribunals may award money damages. Claims amoupting to $1.8 hillion ase
u{ny_p_:nding against the United S1aces in NAFTA inyestment cases.

e

NAFTA invesument rules, like WTO rules, are analogous to U.S. constimional limirs, but in
practice, they are being used by multinational corporaticns 1o bring claims for compensation of
eommercial interests that woubd never be accepied by U.S. coorms

For example:

«  Expropriation rules under NAFTA arguably are analogous ko LS 1akings law, not as the
Supreme Court cusrently undersiands it, but rather as the mest hard-edged elemenrs of the
property rights movement would ke To see if develop in the Unijwed Staes (252
requirement they govemment pay business for the cost of complying with environmental,
scopomic and other regulations}.

«  NAFTA's minimum meatment rule, again, is arguably analogaus to substantive due
process in the early 1800y, giving mbunals wide discretion o invalidare government
regularions that aileged!y interfere with the fiow of commerce.

NAFTA investment Rules
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*LImi mycrhmm?eqmr:mu_ R NAFTA art. 1104

3. Are there examples of global-local conflicts that have been livigated ?

Two good examples of local-global cases are the recentiy-decided Massachuszns Burma Law case
and the pending Metkanex case.

a. The Massachuserts Burma Law case.  An example of the threat af giobalizatioe w0
progressive sware polities is presented in Crosby v, Narional Foreign Trade Council, benter
known as the Massachusens Burma Law case.

«  The borror in Barma. The government of Burma is ane of the most repressive in the
world, infamous for {1s viciations of labor rights and human rights. COver The past decale
5.5 million people have been conscripted int forced labor. Foreed labor accaunts for
geven percent of Rurma’s economy. The miliary govemment viciously persecules the

6
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democratic oppositon led by the Nobel Peace Laureare, Aung San Suu Kyi.

*  Massachusetts acts. The Commonwealth of Massachusens responded 1o this sitaation by
enacling a sefective purchasing faw that was identical 1o its old South Africa sanctions law
ouly with Suwh Africa serarched out and Buma wrinen in. The law restricied the
anthority of state agencies ro purchase goods and services from companies doine business

with Burma.

»  The WTO challenge. Shorily afier Massachusens acted, the Fu ropean Unior: and Japan
threatened 1o bring 2 WTO acvion against the Massachusems Buu iz luw. The
Massachusens law was a clear cut violarion of the WTO agreeren on Zovémment

procurement.

*  The NFTC suit. Ultimately, the prosecution of 8 WTO case was suspended pending the
outcome of a challenge o the Burma law brought in U.S. federal court by the Narianal
Foreign Trade Counct] (NFTC), an associarion of 600 multinational corporarions. The
NFTC suit was suppened a1 the wial srage, on appeal, and in the Supreme Court by
Ewropean Union amicus briefs, alleming hat the Massachusens [aw vialated WTEO

abligarions.

Ulamately in the Croshy case, the 1.8, Supreme Court siruck down the Massachusens
Burma law cn relatively narrow grounds. The Court found that the Burma law was
presmpied by a subsequent and icss far- reaching copyressional 4et imposing sancrions an
Burma. Nenetheless, the tone of the opinion in Crosby was surprising.

*  Alessonlearned. The lesson of the Crosby case is that both the 1S, courss and the WT Qg
may be used 10 allack stete procurément faws that are based on social of maral criteria in
addirion 1 purely economic eriteria fike cost and qualiny.

U.S. couns accepred an argumert that the conflics berween state and federal policy came
nor frow dissgreement over Burma policy, bus from rhe failure of Massachusers 1o comply

with the WTO agreemen:.

The Crashy case and the machinatons in the WTO that sorrounded it should be 3 wake up
call 10 thase in the “living wage” campaien, those who supporT preferences for mmariry
econtractors, and those who suppon enviicunen| prrchasing preferences. Supparters of
“buy local” and buy America” preferences alsa shoald be glarmed.

b.  The Methanex case, The Crosdy case is not an isofated exampie. The NAFTA invesmen:
cases challenging state laws are just as chilling. Take the Merhanex cese, anorher example of
the threar of giabalization to progressive smate polinics.

Methanex v Linited Staues is ane of the first three cases broo ght agatnst the Unared Siates under
the Investnen chapier of NAFTA, which provides the most powerful protections of the rights
of ransnationat corporarions and ather investors ever included in a mulrifarerai agreement of its

kind.
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Methanex corporation brings a claim.  In hune of 1999, the Vancouver-based Methanex
Corporation filed a chapier 11 claim, seeking $970 million. Methanex wants
compensation from the United States govemnment for alleged carrent and furure financial
lwsses sesulting from Califamia’s phase out of MTBE, 3 gasoline additive thar may cacse
cancer and presenis environmental risks. The Memhanex claim is now in arbitrarion hefore
2 penel of the Unized Nartions Center for Intemational Trade Law {(INCITRAL).

California acted to protect the public and the exvironment. The Methanex case is
remarkable because it illustrates how NAFTA's investment chapter allows a transnarional
sorporation to bring & complainz against a stne law for performing a core governmenial
funcrion, protecting the public health and environment. (Nort coineidenmally, Caiiformia is
onty one af fifteen siares thar have acted 10 addgress the MTHE risk to public health and the
environment. )

v  MTRE poilution in California. MTBE has cortaminated groundwater and drinking
water at several siies seross California.

MTBE is found in many Califormia [akes and reserveirs. In northern Califomi
|lakes as Tzhoe, Doncer, and Shasta have been contaminated. To the south, MTRE
fas been derected in [akes and reservoirs Nke Castaic, Pyramid, and Pemis.

One study estimares that MTRE has pellured 10,000 shallow groundwarer sites in
California. The UC Davis report more censervatively estimares that 3,486
groundwarer sives in California are conmaminated with MTRE.

California reports derecting MTBE in 30 public warer systems. In Sanra Monica, the
city shur seven of its wells because of MTBE contamination. thus Josing half its warer
supply. In South Lake Tzhoe 12 of 34 wells were ciosed.

v  MTBE is a kealth and envirammenial rivk. MTBE lias a foul raswe, azul i smefls Tike
turpentine. Even in [ow concenmrarions, it is casy 1o smell and msie MTBE in
drinking water, The UC Davis team nated thar “substantial evidence from sudies of
chronic exposure demonsirare that MTBE is carcinogenic in rars and mice” The
smdy cancludes thar "MTBE is an arimal carcinegen with the porenrnial o cause
caneer in humans.™ Allegarions have also been mads that MTAE s associated with
other health risks including memory loss, asthma, and skin irritarion.

A Methanex award wauld esiablish hat governmen) must pay ro regulate.  NAFTA'S
invesement chaprer is unique among multilareral ade and investment agreemenis. It
allows 2 transnational corporation like Merthanex o act on s own initiarive 1o bring the
Unired Stares before an international wribunal. And, itallows such a transnarional jnvestor
to seek hundreds of millions of dollars in damages for the acts of state and local
EUVEIINERTS.

in the pending NAFTA investment cases. Canadian corporatians are makine cla:ms for
compensation thar woald not be accepred by domestic cowrts applving the 1.8,
Capstimtion.



FEE-14-03

11:20

FROM-CITY OF CP FAB §15-895-500Y T-537  P.11/24  =-948

In this case, Methanex challenges California’s exercise of iis sovereign power fo regulaie
1o protect The public kealth. {f Methanex wins, the United 3tates will have 1o pay 1o allow
California 1 regulate MTEE poliwtion of drinking water.

Related NAFTA cases. Two arher cases are pending agamst the United States under
NAFTA's investment chapter, both of which challenge core componenis of state
soversignty.

. Loewean v, United States. A Canadian funeral home chain objects 1o a large
punitive damage award against the corporation, which is allowed under
Mississippi iaw To dater fraud. Loewen ziso objects 1o a Mississipm
reguirement, similar to that of many other srates, that a bond most be pasred
before the award could be appealed. [oewen is asking for 5725 eitlion in
damages from the United Seares.

* Mondev v. United Srares. Another Canadian fimm claims the Massachusems Jaw
of saversign immuniry vielares MAFTA:s Investment chaprer. In a suiragzainst 3
loeal development anthority, a jury awarded Mondev subsiantial mangy
damages- A judge subsequently disallawed the award because the development
authority enjoyed sovergign immuniry. Mondev is asking for 356 miliion in
damages. This case has important implications for America’s federal system,
given the states” 117 amendment right to sovereign immunity and recent 1f.5.
Supreme Coun cases giving an xpansive reading tc thar right.

In addition several WAFTA chapeer 11 brought against Canada and Mexico have already
resulied in decisions that siike at core govemmenral funcrions.

* Erhyl v. Canada A U5, chemical company, the Ethy| corperation, broughr 2
claim under NAFTA's chaprer 11, arguing that iis property was expropriaied
when Canada impesed a ban an the impor and interprovineial ranspor of
MMT, & 1oxic gasohine additive. Canadz was forced she cemle the case, fting its
MMT ban and paying Ethyl $13 million in damages and iegal fees.

, Mewlclad v. Mexivo, The Metalclad corparation brought a chapter 11 ¢laim
against Mexico, claiming its property had been expropriated and that it had not
bees accarded minimum rearment ender international law when a Mexican
loeal government enforeed irs enviropmental Zoning aurhority fo sop Meralelad
from opzning a waste disposal site locared on rop of an aquifer. A NAFTA
tribural agreed that Metalelad’s property rights had been violated and ordered
Mcxico 10 pay aver 310 million in damages.

=7 8D Myersyv. Conada. The 8.0 Mevers company brought a chapter 11 clam,
alleging thar Canada’s ban on the expert of highly roxic PCB waste amounted to
discriminatory rearment and a viclarion of minimum reatment under
international law. A NAFTA mihunal agreed. anadz will have o pay S.0.
Myers compensation in an amount 1o be determined in further proceedings.
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4. Whar roles can states and locals play?

a.

There are three wadional relzs for seaze g local officiads in @ new plobnl congext.

{versight ...

Meniror global agreements and assess their effect on state authoriry.

Lawmaking ... Adaprstate lawmaking to the glebal economy.
ddvice ..

Advise the federal government on wade policy thai affects state law,

Oversight — Moritor gledal agreements and assess thejr effect on staie authoriy.

Mezningful oversight means monitoring glohal agraements in order 1o assess their
potential effect on lecal authority.

7

{2

Ciprent negoriarions. I 2001, there are three major negotiadons or
implementation processes that affect the powers of state and local government.
The madels for these negoriarions include the WTO made agreements and
NAFTA's invesmment chapter.

(a)

(™)

(c.)

Free Trade Area of the Americas — The FTAA is being negotiated by 34
conniries 1o establish rade and investment rules for the Western
hemisphere. The FTAA is expansive; it would have 12 chapters that
affect law-making power, most notably in five areas:

Investment

Subsidies

Pracurement

Gervices

Trade in gaods {rechnical barriers and food safery)

W10 built-in agenda — There is a buili-in agenda for expansion and
interpretation of two maiar agreements (services and agriculrure} and
implemenzation issnes on athers {norably subsidies).

NAFYA interprerarion of mvestor pratection, A vnique provision of
NAF[A chapter 11 enabies the NAFTA nations to wriTe 2a imeTpretive
statement an whas the ppen-ended terms of investar protection actually
mean {g.g., “expropriarion.” “minimum weament.” “fair and equitable
treanment”) without going through a pracess of formal renegoriarion and
legistative ratification of NAFTA in each country. The first round of
MNAFTA investaent claims sporked suffieient alarm thay inter-agency
working groups are ntow analyzing the aptions.

Assessing glodal impact on stare authority. The scope of curent global
pegotiations is as broad as the scope of existing agreemenis. The Harmison

10
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Instimis’s survey of Califernia law provides a biueprint %or siare and ‘ocal
governments 1o define the scope of 2 nartfal or comprehensive im pact
Rssessment.

Scope of a Trade Policy Impact Assessment

international Agreements |

Topics of State & Local :
Lagislation :::::- Selected WTO Trade Agreements
{exampies)
NAFTA | GATT | TBT 8P5 | GATS | SCM GPA ~

Access to Courts

Agriculturz and Foad

Business Licenses

Consumer Protection

Fconomic Pevelopment

Enviranmantal Health

Environ. Resource Consery.
Lahar & Humap Rights
Land Use Contral

Taxation of Comerate In:nma_l

e Lowmaking — Adaps local tawnaking 1o the glodal ecanomy.

Instead of just waiting fo see what heppens, state and local goveraments can adapt their
law-making process 1o keep up with the global economy. They can:

- Mraft new fews siraregically so as 1o avoid unnecessary conflier or strenethen
new Jaws against potentizl legal challenges.

- Learn from made agreemenis. 'Wrile committee reports 1o address rrade
standards of review (e.g., science, risk assessment, and consideration of less-
restrictive oprions).

- Sirengthen law-making politically. Developing innovative (and thus not
untform) fegislation in cooperation with wilier jurisdicrions.

d. Adviee — ddvise ihe federad government on irade policy ihar affects state and local
faw.,

State and local governments have expertise and a major stake in angwering the major
questions thal are the subjects of curremt negotiations.

1
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{13 Procuyremen:. Should the strict discipline of the WTO procurement agreement
be copied by the FTAA srocurement chaprer (purchasing limited 1o price and
performance criteria only). If so, should there be any general exceptions for
environmental preferences, human rights siandards, of living wage cunuinions?
Should procurement agreements be expanded from 37 states 1o all 50 states?
Should procurement agreements be expanded o cover local governments as
well?

{(2) Subsidics. How should the FTAA define the scope of a prehibition an “export
pramolion?” Shouid there be a general exception 1o safeguard “green light”
subsidies for distressed areas, the costs of envirenmenial compliance, or reszarch
and developmens? Should rransparency requirements {disciosure of subsidies)
be tmplemenrad as currently required by the WTO subsidies agreement? Should
the fiseat burden of disclosure 21l ypon state and |ocal governments?

{3)  Services. Should service diseiplines in GATS or the FTAA be expanded 1o
cover warer and energy wiilities? Should service disclplines in GATS or the
FTAA apply 10 2ll government service secrars such as land and resource
managemant, hazardons wasre management, educanon, health care and prison
management? [f so, should these areas of government services or regulated
services be limited o only those measures that are absohnely “necessary™ to
serve the public imerest? Should the GATS “regularory reform™ give foreign
governments a notice and camment period before any state or local legisiation
That affects serviees can be adopred?

{4 Trade in goods. Should the FTAA chapters on sechnical barriers and food safery
mandare a pracess of risk assessmem? How muach seience should he necessary
to estzhlish the legiimacy of precaurionary labeling for food and beverages?
Should wrade rules enabie industry swandards to preemm consumer choice
programs like environments] certifivation and lubeiing?

{5) Investment. Should NAFTA'S imvestor-initiazed dispute process be carried over
inte the FTAA investment zhaper? How should NAFTA and the FTAA define
international investor rights in terms of expropriation, minimum Tearment, or
fair and equitable resrment? Should state and local governmenss thar can be
affected by the outcome of 3 NAFTA investment case have a right wo notice and

consultation?
5. Why is it important for state legislators 1o participate in the trade policy debate?
a. Balance of pawer for stare and locz] government

Federzalism and its balancze of political power are the targer of trade and investmens
dispuzes.

1) Trage barrier complainis. Federal sysiems promote diverse and compiex law-
making, which runs counter to the uniforminy thar irade rules are designed 1o
promote. The EL has described the U.S. federal system as “market

12
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fragmentation.” The EU and Canada cite stare and local laws ag rrade bariers.
For exampie:

- Taxarion and licensing of afcoliolic beverage sajes.
- Public procurement preferences.
- Consumer Lealth measures, including labeling.

fnvesrar complaints. In the initial round of complaims under NAFTA'

f2)
investment chapter. private investors are seeking compensation for exercise of
raditional government authoriy a7 the staie and local Jevel. These claims would
rot be viable in domestic courts without radica] reforms thar have been rejected
by stare legislarures. For example:

NAFTA claims ageinse: Are aguivalent ro:

Massachusers sovereign immunity . .. constitutional reform

Mississippi punitive damages .. rort reform

California MTBE phase-out. . . wakings reform

Balance of public intzrests.

L)

Sugport for trade liberalizarion. A naticnal syrvey by the Haiversity of
Maryland shows that a large majority of American people support made
liberalization. An equally large majority also fzels thar trade policy
dispropartionately refiecrs the interests of muithnaticna! corparations “toa
much,” and the interests of working people “roo lHinle.”

Support for environment, labor and public heaith measures. While Americans
suppon expanded trade, they give equal support 1o limiting trade 5o as 1o profect
the epviranmant and hirmane working condivions. Americans support the
agthority of ather countries vo limit imports from the United Stares in order 1
pratect public health and other interests. See the University of Maryland survey
TEPOIT a1 WWW.pip2.0rg.

Pubiic Attitudes on Trade

Suppors fur free rads Support for balanced poficy

Suppart free trade 76%  T4%  Favorreswicring imports based an

enviropmental concems

Favor wade agreements 62%  74%  Favor restricring imports based on

working conditions

Support more agreements  35%  Bi%  Supporr other cauntries” ability to

require labels on genetically modified
foads .
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ARESCLUTION OF THE COUNCIL OF THE GITY QF E.END#LE QPFOSING THE EXTENSION
OF THE NORTH AMERICAN FREE THADE AGREEMENT TO THE FREE TRADE AREA OF THE
AMERICAS

WHEREAS, the North American Frea Trade Agresment {"NAFTA") Chaplor
11 has provisions which allow investors {0 seek monetary companeaiion from
g signatory govemment thiough intemational arbitration ¥ 1hat gavermmant

s the iwesiors invastmen; and

WHEREAS, there is no dsar dafnlbnni auprnpnaliun" w NAFFA
Chapter 11; and

WHEREAS, the nature of Imemational arbitmtion is such ihat
muricicalities of the public are not directly invoived in the precess, and
arbitration proceadings can be secrative without dnmmmabaing publicly
Availatle through reguiar channels; and

WHEREAS, thers I8 uncariainty rawﬁmﬂﬁmmdanymn
ariiration because the arbitration decisions by definition arg not binding
on cthor arbliration proceadings; and

WHEREAS, large monetary awaris may s a signatory govemmen 10
attempt ta influence laws on a local level; and

WHEREAS, due to the lack of transparancy of the erbitration process
undar NAFTA and the lack of a claar defindion of "axpropriation,” thare is
& concern that clalims pursuart 1o NAFTA Chapter 11 may fead 1o unimendad
resuits which affect the legitimate police powar of local governments; and

WHEREAS, it is anticipated that tha negatiations in progress to
finalize the Free Tragke Area of the Americas ("FTAA") will include
provisions simiar 10 NAFTA Chapter 11; and .

WHEREAS, the City of Glandale should not e subjected to the
unimended results of an FTAA which includes 1he Chaptar 11 language of
MAFTA.

NOW THEREFORE BE IT RESQLVED BY THE CQUNCH. OF THE CITY OF
GLENDALE, CALIFORNIA:

SECTION 1. Tha Councit deas heraby oppose the axiension of MAFTA
to the FTAA.

SECTION 2. The Councii doas hereby request the U.5. Trade
Reprasameative to rakasa prapaeals for the agreamant and wiitten
submissions bo the ning negatiating groups of tha FTAA 50 that local
govemments may assess tha impact of the agreament on their Sovareignty.

SECTION 3. The Counci doas herpby request that the Siata
Logiskature invastigate NAFTA and the propased FTAA, and adopt mlmmm
legislation for the agreemants that pravent the intadarence with or
gdiution of the severaigmy of local govemments.

SECTION 4. The Councd urges Congress 1o taka an aclive rol2 in
ensuring thal tha propased FTAA agreemeant includes safaguards for the
govereignty of Incal agencies and proaction of slata and local
enviroranantal laws.

SECTIONS. Tha Clly Clerk shall send a of this reschulion o
George W, Bush, Presiklent of the Unitad Stales, LS. Trade Rapresantatives,
Haonerabla-Adam Schiff, Congressman, 27th Dbtmt Honorzbla Dianna
Feinstein and Honorable Barbara Eoxer {members of 1he U.S. Senale),
Honorabia Sheila Kuehl, Senator, &3rd Disl., Honerabla Jack Scott, Senator,
21st Dist., Honarable Darno Frommer, Assanhtrman.dam Dist., and Horaoralla
Caro! L, Agsamizhwoman, 44th Dist. -

Adopted this 26th day of June, 2061.

- 94
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Austin REsoldtion 1172402

Magan Boniar, Program Coarinator 1or he 18xas Fair Irade Coalilion reported that the Austin, TX, City Council
passed the rasobtion bekow.

Austin Resokdtion en Lecal Authority
In Trade and Investment Agraemeants

Whergas, the U.S. Trade Represemative (USTR) is negotiating 1o create a
Free Trade Area of the Amercas (FTAA) among 34 nations of 1he Wasterm
Hemisphere, Ccreate miateral agreameanis such as the U.S.-Chile agreement,
expand he Ganeral Agreement on Trade in Services (GATS), interprat the
nvestment chapter of the Nerth American Free Trade Agreement (NAFTA), and
potentialiy 1o add an invastmeant agreemens under the Workd Trade
Organtzation {(WT0Q).

Wheyeas, all of these inlemational regotlations sarve 10 shift power away
frem siate and local governments by including provisions an invesiment,
pracurameant and trada in sarvices.

Whergas, cora functions of state and lecal govemmeant such as prolection af
ground water and othar nawral resources. comorale ownership of land,
zomng, law enforcement by courss, and sovgraign immunity will b ynderminad
oy invesimen] agraemants which increase fargign Investor rights cwer and
beyond the power of the state and local govemmaeni.

Whergas, stata and [ccal purchasing preferances including small businass,
minoray and women-owned busingss, vendors with 3 competent track record,
recyclad conlent, and avoldance of goods made with foreed child lzbor will
be kmitegd oy procurement agreemenis which are based on he standard that
govemment purchasing desisions should be limitsd 10 price.

Whereas, sanvices that are traditionally provided or seguiated by cities and
states, including water and energy, haatth {acilities, insurance, sewerage,
solic waste, construction and alconalic beverages, must noy ba mora
burdenseme 1o trace jhan necessary under agreements on irade in services
making it possible for trade pangls 1o ruls againet public intarast iaws

that are daemead burdansoms 10 trade.

Whayaas, sarious concerns about thesa agrecments hava been raiged by the
MNational Laagus of Ciles, the National Conferenca of Staw Legislatures,

the Matlonal Association of Coumigs and tha National Association of
Allerneys Ganaral.

Now, be i rasolved, that Congress and the LISTR shouid preserve the
tradifenal powers of state and 1ocal govemmants as they negoliata and act
upan imemational agreameanms by:

T protacting state and local governments legisialive power in the scope of
invastmsnl, sarvices and procurament agreements, and

' where such protection has not baen achieved. assuring that such
international sules o not deviate from wraditional deferance 1o state and
lozai regulatory authoriy, and

" saleguarding state and iccal regulation within GATS rulas on Domestic
Aeguiation and hreting apphcation of those nrlas o speckic commirments
magda by countres.

Bz it funher rezohesd, that 1he Texas [agislaure should creata a select
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committee to assess the pelsitial impact of infemational trade agreements
on state ang jocal govemmens and to keap abreast of negotiations in order
to advise the USTR on safaguarding stata and local autherity.

And ha & further resoived, that the USTR shouid not ceny stala and local
officiale access ta negatiating docurnants nacessary for such officials and
thair constiluerts to assass the patential impacts of such negotlations on
their legitimate athorily.

1141702

Austin, TX City Cauncil Unanimously Approves City Resolition an Globalization
Proposed by the Taxas Fair Trace Coaftion

The Texas Fak Trade Coafition Is pleasad to announca that iha clty resokition on globallzation {please sed aftached}
passed af the Ausiin cily councit meeting today.  Bolh the mayor, Gus Garcia, and city councilman, Raul Alvarez,
propased the rasolution, and atier a shant speech from Raul about what the resclution means, tha council approved
it unammously. Austin is the first cily in Texas to pass tha resolution.  TFTC wifl now ba warking on getting 2
passed in Ei Paso and other citfas across Texas. Our gosl s 1o get & passed as so0n as possinig through as many
cities a5 we can In ordsr ko 1ake it 1o the siale legislature in Japuary, our ideal sftuation being 1o get a sanata select
commitas zpproved ta study the sffects of giobalization on local and state demacracy. If anybogdy has any ques-
tlans please Inol frea to write us or call us {512-472-1915), and we wouid appreciate heanng ather arganizations anc
incividuals’ expariencas with gefting the city resohrtion passed in heir city.

Magsan Bobiar
Coordinator

Texas Fair Trade Coalition

420 W. Rivarside

Austin, TX 78704

i512) 472-1771

meganiZriaxasfarrate.org

www igxaslairracie.on
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Keasolution Relaung 10 SporsarEjounctlor Flenionie
ﬁ_}lﬂt A -f Intreduced 'fl"?;"ﬁ:'{
FREE TRADF ARfrtIF THE AMERICAS (FTAA) Reforrad te: r
Acriery Adonted
Dae: 84/709/01
Signed by Mayor H Jg 300 .
CITY OF BURLINGTON
I the year Two Thoewsand Cme. .o P e e
Resolved by the City Council of the Cily ol Burclingion, as fvllows.

j]f[‘,.c'-.':w_-‘if
That  WHEREAS, the proposad Free Trade &Fea of the Americas (FTAA) is un effort 1o

expand the North American Free Tiade Agrcemert (NAFTA) to the entire Western Hemisphere,
and

WHEREAS, the FTAA was intuated in 1984 by the 34 coumtries of Narrth aned Soath
America {excluding Cuba} and would create the world's largest free market zone -
affecting 650 million people and 32 nllon i capital; and

WHEREAS, ifwdopted, the FTAA {ike NAFTA) will [urlicr erede criploymant
opporturities in the U3 as cven mcre jobs e moved (o low-wiuc counnes:

WHEREAS, the U3 Trade Representauve has sad tha the FTAA Is likely (o mwlnde
NATFTA' Chaper |1, whieh aulhonzes ™"mvestor 1o state” [awsuits Tl wllow corporation:s 1o sue
OVEr ZoVErnMenm aclions (¢.g., Zomiy, cnvioameniul ar bealth measures) tha: bave the “efleer”
of limiting the value of or investment, ued hat sueh government motons would he foynddep

uniess compensation is paid by the sovemmeny, il
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Page 'fs(ﬂff'ﬂun'i"
Resolution Relating to  FREE TRADE AR OF THE AMERICAS (FTAA)

WHEREAS, such o regulutory takings” clause would further threaren the saverelgnly of
locul wnd stute govenymeats, whick we ulready under arack frony NAFTA s Chapter 11, and
snraurdze an vavireamenial and puldic bealh race 16 the borom; and

WHERZAS, 1he L.5. government is reponiedly iryiny to farce all countres o Accept
bwterhnelogy and senelicully modified foods in which uneeglated LS -based carporations
have teken a fead {i.e., Archer Danjels Midland, Curgiil 2nd Monsani), regardless of the
wnplicaians for Brmers and consumers in ofher countries: and

WHEREAS, e sidcn intelleciuul property laws within the FIAA TEPresent exreme
corporye protectianism and will luve devasrating impacts on the penple living in the zlobal
soul’ because 1t wall yive o company wilh & patent m one country the manopely marketing righis
10 1B e Alrouehuul the region and wlow pharmaceutical compunies 1w kKeep drug prices high
and hlock production of yeneric versions of life-saving druss; and

WHEREAS, the 34 zovernments puticipaing m he FTAA negotialions have commmitied

1o siengthen:nyg democraey throughout the hemisphers but have conducted the FTA A

regodizions i secrel, which prevents a heulthy public debaze: and

A few examples of NAFTA Chapter 11 actans inciuce {Source: Public Citzen, Global Trade

WRELLI)

{a) Tne Canadian fureral hame chan Loewen Group used MAFTA investor protections 1o sue the U.S,
gavermment for 3750 milion 11 casn darmages afier a Mississippi caurt found Loewen quilly of
M&llerous 88 Fauduent prachoes 1Nat unfainy targeted a local smal Busingss [NAFTA permas
COMaNEes 10 SUE QOVETIMErtS Over rulrgs of requlatans ihat may potentdlly hmil their profils ]
Loewen argues ihat the very axstence of he sta'e cowt system viglales s NAFTA fignts.

(R} U3 -basew Byl Corporandn torced Canada o pay 313 millian in damages and 4rop s ban an ihe
fdangerous gaso.ne aaditive MMT, a <acwn 1oxin at attacks the human nervous system.

{c) LS -based Metalzlao Corp sued a Mexican siate to allow a toxc wasie dispasal site, clarmng hal
e erMyfQOMEnta. Zoning 12w roidding e cumg canshiuted an efective s€izure of the company's
ATOpETTyY - 8 Seizure ifal, undger Ne progery nohts exended by MNAFTA (and 1o e parpetuanad in
FTAA) requres thar e offending goverrment compensate me company.
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Page s
Resolution Relating to  rFrREE TRARE /“LH OF THE AMERICAS (TTaA)

WHEREAS, locz] resolwtions like tiis one have been instrumental in defeatnig o ke

destructrve trade agreements such ws the Mull:baicral Agreemant on lnveskneat,

L

NOW, THEREFORE, BE [T RESOLVED by the Burlington City Council that i herehby:
opposes the FTAA;
petitions the Federal government {2 1efuse to sign any new trace and inveshnent agraements,
such as the proposed FTAA, ihat include invesiar-siale provisions similar to the ones
meluded in NAFTA,
urges the LS. Trade Representative (o withdraw from any [urther nepotiation on the FTAA
requests 1ae LS, Trade Represeqianive to release proposals for the agreement and writlen
suibmussions 1o ilie nine negolating droups of the FTAA;
requests the releuse oi'a comprehensive list of thie representatives to the FTAA negotinting
groups from all 34 connlries invelved; and
urges ihe State Legislature 1o adopi sirenger sovereiynty safcawards in implementing

¢ lzgislation for the FTAA and other wrade agreemeams, pow and in the future; and

BEIT FURTHER RESOLVED that tnz Muyar is avthorsed to communicate the Ciy's

position (o the President, Vermaont's Congressicnul delegation, the Governor, the LIS, Trule

Representatve, State Legislature und Cungressionu] comminces witl: trade purisdiction.

Ivhasie Resaduimns 20080 ree Teade Arca ol ihe Amenezs (TFAA S
ar03]
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ISTRTYBITTION:

hrreby attest that a Copy
[ this rezolution has been
2nt Lo khe following

apartment{s) onAprilll,

ayoc

2001

"TEST :

l%.?\@ﬁﬁ wr\%%\vauu b

=i Bohinson
Iministcative Seceakary

®E & & ® & K ®E & Kk &k ¥ * & K

IALIL ML

RESOQLUTION RELATING TGO
et

FREE TRADE AREA QF THE

.............................................................................

.......................................
.......................................

Adopted _u.f the CityCouncii
o KPR ZDOE

Difered by
Councilor ...
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NAtQnal ASS0CIENON O wauUres

National Assoclation of Towns and Tawnships
Natlonal Conference of State Legisiatures
Maticnal League of Cltles
United Statas Conference of Mayers

May 14, 2002

Dear Senators:

On hehatf of the natian's stata and Jocal slected officials, we are wiiting to urge your suppor for Senator Jobn
Kemy's amandment 1o the investor-state provisions of H.R. 3003, Tha Andean Trade Promation and Drug
Eradication Act. This amendment |s needad 1o protact the soversignty of state and local govemmanis and 1o
that foraign investors are granted Ono greater nights0 than LS. citizens possess under the Linited States

Consfufion.

Whifs we commed Sanays Max Bavcus and Charles Grassley for adopting new language that providas thal
gign invastors should receive “no grealer rights” than those afforded 1a U.S. cltizens, the Janguage fakis span <
assuring this equailty because 1t does net speciically set the Consthiusion as the henchmark. Further, t provid
loophole that allows 1J.5. laws to be graaualy whntiea down by competing {angusge in imemational agreaman

As avidenced hy disputes arising from Chapter 11 of NAFTA, vague expropkialion fanguage has ailowed same
elgn invastors ta e frivolous 1akings claims that challengs laws thar are tradifionally in the purview of state an
govarnments. It [s our view that the *no greater rights languags™, must specifically referance the 1.5. Constiy
as inemvreted by the Supreme Court in order to provide aquality betwaen domastic and intarnational businass
Tha Kerry amasndment references the UL.S. Constiution whila the Baucus-Grasslay bii does nat.

State and local govammeants enthuaiastically suppan trade investmants beeauss thoy genarste jebs-and econc
growdh it our local communities. Our arganizations' ardent support for Iree trade is balanced by cur cemmemé
fair trade iaws that respect the power of states and municipalitias to reguiate land-use, health, safety, welfare, |
merals ang envImimen measuras. To that end, our respective organizalions fave adopied poiicias (hat urge 1
United Stalss to advocate for trada niles that contain Jegal standards consistant with the U.S. Constitution and
appkcable case law. Simply put, we do not believe that It Is necessary to create different legal srandards for fo
invastors 4 attract thair investments in our communities,

It i our understaring that Senator Kerry will offer an amendmant that directs trade nagotiaters in future trads
agreements 1o observe tha principlas of the Dua Procass Clause of the U.S. Copstitution and ensure that & “m!
dimingtion in the value™ of privaia propary does not _
constitule expropriation. The Kermy amendment i3 also expectad to insuiate state and local measurcs from fnve
lawsuits, Alse, it sheuld not go unnaticad that 3 foreign investar wins where a fareign invesior can demonsirale
the measwe was enactad or appied to discriminate against the investar. In addition, state and [oeal measures
be subjected to lsgal challenge when there is a8 wiongiwl exprepriation or viciagon of cue pracess. Wih 15 en
sis on due procass and faimass, it would follow that the Kerry amandment is a great complement 1o the unders
trade bill. Together, the bl and the pending Kerry amendment will go far 1o achigve parity between {oreign inve
and our LS. citizens. To ba sure, the Kerry amendment dalicately halances the need jo auraet investors while
respecting and protecting vitat Constittinnal, state, and local maasures enacted to protect tha heatth and sater

our citizens.

In the imerest of frea and fair trade, we resgectiully urge your suppert for Senator Keny's amendment te H.B. 3
The Andaan Trade Premation and Drug Eradicanon AL Your vois for this amendment will heip enstire thar fori

investars will he afforded the same Constilutional protectfons as ara afforded 10 our cilizens.

Sincesely,
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Don Bonst . Wilfiam T. Pound

Fxecutive Diractor Executiva Biracior

Nationsl League of Cities National Corference of Stale Legsiatures
Fm Sosrilly yu st

J. Thomas Cochran Larry Naake

Exeentive Dirsctor Execitiva Direcior

United States Conlerence of Mayors Nationzl Associatinn of Countias

T e Nl

Tom Hakicki
Mational Assaciation of Towns and Townships



